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Introduction

Lesbian, gay, bisexual and transgender (LGBT) persons are more exposed than others to human rights violations. They are often the victims of hostility and of various forms of discrimination and intolerance because of their sexual orientation or gender identity. What makes them particularly vulnerable is that they frequently encounter prejudice due to the fact that they are people who differ from the majority and, by their very difference, challenge societys traditional reference points with regard to sex in the dual sense of gender (male or female) and sexual attraction (to men or women).

Some definitions

A brief clarification of the most commonly used terms in this area therefore seems necessary.

LGBT

■ LGBT is an acronym which stands for Lesbian, Gay, Bisexual and Transgender persons.{1} The term LGBT therefore denotes both a group of persons defined by their sexual orientation (lesbian, gay or bisexual) and a group of persons defined by their gender identity (understood as being different from their physical gender at birth).

Sexual orientation

■ Sexual orientation has been defined as referring to each persons capacity for profound emotional, affectional and sexual attraction to, and intimate and sexual relations with, individuals of a different gender or the same gender or more than one gender.{2}

■ Heterosexuality denotes an attraction to persons of the opposite sex.

■ Homosexuality denotes an attraction to persons of the same sex. It includes both male and female homosexuality or, to express it in a more modern way, gay relationships in the former case and lesbian relationships in the latter.

The determination of LGBT persons to combat certain prejudices and forms of discrimination against them has led them to take this battle to the lexical field too. This is why, for example, the terms gay and lesbian are tending in some cases to replace the term homosexual, felt by some to be reductionist or inappropriate. The acronym LGBT reflects the determination of lesbian, gay, bisexual and transgender persons to fight together for recognition of their fundamental rights.

The titles and content of soft law texts adopted by the Council of Europe since the early 1980s reflect this dual trend towards a change of vocabulary and a grouping of rights. For instance, the Parliamentary Assembly adopted  in the 1980s  Recommendation 924 (1981) on discrimination against homosexuals and Recommendation 1117 (1989) on the condition of transsexuals, then  in the 2000s  Recommendation 1474 (2000) on the situation of lesbians and gays, and  in the 2010s  it has adopted Recommendation 1915 (2010) on discrimination on the basis of sexual orientation and gender identity, in which the expression LGBT{3} appears.

The same trend is apparent in texts adopted by the Committee of Ministers over the same period,{4} the latest being Recommendation CM/Rec(2010)5 of the Committee of Ministers to member states on measures to combat discrimination on grounds of sexual orientation or gender identity.

Gender identity

■ Gender identity is a persons innate perception of him/herself as being a man or a woman, both or neither. Gender identity has also been defined as referring to each persons deeply felt internal and individual experience of gender, which may or may not correspond with the sex assigned at birth, including the personal sense of the body (which may involve, if freely chosen, modification of bodily appearance or function by medical, surgical or other means) and other expressions of gender, including dress, speech and mannerisms.{5}

■ A transgender person is a person who feels that he/she belongs to a gender other than that assigned to him/her at birth and a person who wishes to portray their gender identity in a different way from the gender assigned at birth.

It is important to stress that the terminology on these issues is not fixed and evolves very quickly. Nuances of meaning are sometimes introduced.

The general tendency is to regard transsexual as being a narrower term than transgender which also includes transvestites and persons who may not want to define themselves either as man or woman.

Some distinguish between transgender and transsexual persons as follows: A transgender person is someone whose deeply felt sense of gender is different from their physical characteristics at the time of birth. A transsexual person is one who has undergone physical or hormonal alterations by surgery or therapy, in order to assume new physical gender characteristics{6}.

Lastly, the term transgender is tending in some cases to replace transsexuality, felt by some to be reductionist (as explained above), and especially transsexualism, felt by some to be pejorative (in that it might wrongly imply that this is an ideological choice, as with many other words ending with that suffix).

For its part, the European Court of Human Rights uses a terminology which is not fixed but which, on the whole, remains traditional. For example, the word transgender appeared for the first and so far only time in a judgment delivered at the end of 2012, but it seems to be used as a synonym for transsexual.{7} Its status as a court called upon to settle concrete disputes relating to the application of essentially individual rights offers it little scope for the use of such an extensive and imprecise terminology as that of LGBT persons.

Sexual orientation, gender identity and international and European human rights law

The protection of LGBT persons by international human rights law is relatively recent.

The Council of Europe has adopted a series of texts to combat discrimination based on sexual orientation and, to a lesser extent, gender identity. It is important to mention first of all the 2010 Recommendation of the Committee of Ministers to member states on measures to combat discrimination on grounds of sexual orientation or gender identity.{8} This recommendation followed on from a series of texts adopted mainly by the Parliamentary Assembly.{9}

The 1950 European Convention on Human Rights has played a central part in defining the rights enjoyed by lesbian, gay and transgender persons at European level. These rights have been identified by the European Court of Human Rights in its case law applying the Convention. The Court has played an essential pioneering role in this field at international and European level as it was instrumental in bringing about major legislative changes on certain issues related to sexual orientation, starting in 1981, and gender identity, starting in 1997.

Aims of the study

In this study we propose both to give an analytical presentation of the key aspects of this case law relating to sexual orientation and gender identity and to reproduce the relevant passages from the decisions and judgments delivered by the European Court of Human Rights in cases dealing with these issues.

It follows in the line of previous Council of Europe documents helping to combat discrimination on grounds of sexual orientation or gender identity, to reproduce the wording of the 2010 Recommendation of the Committee of Ministers or that of various texts  recommendations, resolutions and reports  produced by the Parliamentary Assembly of the Council of Europe.

It is this continuity which justifies the studys title. As in the above-mentioned documents, the term discrimination must be understood in the ordinary, fairly broad sense of all the human rights violations suffered by LGBT persons, and not in a narrow, legal technical sense which would refer only to violations based explicitly on the right not to be discriminated against. Everyone who is the victim of a violation of a freedom is at the same time discriminated against by comparison with those whose freedom has not been violated. That explains the title of this publication: The case law of the European Court of Human Rights relating to discrimination on grounds of sexual orientation or gender identity.

In matters of detail, however, this study will be very explicit as to the exact legal grounds for finding a violation, or non-violation, of the Convention.

Structure of the study

It is divided into two parts.

Part One: What are the rights invoked and how are they respected? General principles

Part One proposes to discuss the grounds for relying on the European Convention on Human Rights in matters relating to sexual orientation and gender identity.

General principles for reviewing the applicability of the rights, article by article

More specifically, the aim will be to see which Convention rights have, in the current state of European case law, been relied on in cases relating to sexual orientation and gender identity: they can be divided into two main categories: rights guaranteeing a freedom and rights guaranteeing equality or non-discrimination.

The main feature of this part of the study is that it offers the reader an approach by legal ground: right by right (right to freedom of private life, right to freedom to demonstrate, right not to be subjected to discrimination etc), in other words article by article (Article8, Article11, Article14 etc).

The idea at this stage is to present the general principles governing the review conducted by the Court when an applicant alleges a violation of a human right.

Two major questions invariably arise whatever the right at issue. First, is the right relied on applicable or not? And secondly, if so, has the right relied on been infringed or not?

General principles for reviewing conformity with a right

Another feature of this part of the study is therefore that it offers the reader a second approach based on the type of legal review: review of applicability and review of conformity. In other words, it sets out, on the one hand, the general principles for reviewing the applicability of the rights concerned (first, protecting a freedom, then non-discrimination), and on the other, the general principles for reviewing conformity (in relation to freedom, then non-discrimination). In each instance, the implementation of these general principles in cases relating to sexual orientation or gender identity is illustrated by means of case law. The details of the cases (facts of the case and detailed solution reached by the Court) will be dealt with in Part Two.

Part Two: What protection is offered by the Convention? Circumstantial solutions

Part Two will discuss the standard of protection under the ECHR in matters relating to sexual orientation and gender identity as it emerges from the judgments of the European Court of Human Rights.

Theme by theme

Although they may have points of intersection, the issues raised by sexual orientation and gender identity are not exactly the same. The particular solutions reached in these two fields will therefore be considered separately.

The main feature of this part is that it offers the reader a theme-based approach, theme by theme or field by field (sexual freedom, access to employment, justice, adoption, marriage etc). For each field, the leading judgment establishing the case law is specified, together with any possible case law applications deriving from it.

For each judgment, the principal facts of the case are set out and the relevant passages from the judgment as delivered by the Court are reproduced.

Common European legal rules, uncommon legal rules

The level of protection offered by the Convention varies from one field to another. This variation depends mainly on whether the Convention grants Contracting States a narrow or a wide national margin of appreciation. The wider the margin, the more the Court tends to consider the solution adopted as a matter of national discretion; the narrower it is, the less states are free to choose the solution they desire. In other words, some issues meet with a standardised response at European level (where a minimum standard is set); others are left to the diversity of national solutions (which may exceed or fall short of the Convention standard).

Another feature of this part of the study is therefore that it offers the reader a second approach based on the extent of the margin of appreciation granted to states in each field.
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Part One  Grounds for relying on the ECHR in matters relating to sexual orientation and gender identity: general principles

I  Reliance on the ground of freedom: Articles 8, 6, 11, 13, 1P1… of the Convention

Section 1.  What are the main freedoms relied on?

§1  Article8: right to respect for private and family life and the home

A  Article8: private life

B  Article8: family life

C  Article8: the home

§2  Article1 of Protocol No1: the right to protection of property

§3  Article11: the right to freedom of assembly and association

§4  Articles 6 and 13: the right to a fair hearing and the right to an effective remedy

A  Article6: the right to a fair hearing

B  Article13: the right to an effective remedy (and other related articles)

§5  Article3: the right not to be subjected to torture or inhuman or degrading treatment

Section 2.  How is respect for freedoms reviewed?

II  Reliance on the ground of the right of non-discrimination: Article14 of the Convention and Article1 of Protocol No.12

Section 1.  In what fields can the right to non-discrimination be relied on?

§1  The scope of Article14 of the Convention

A  The applicability of Article14 to all the rights safeguarded by the Convention
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A  The ban on criminalising homosexual relations between consenting adults
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§2  The right to equal sexual freedom: the same age of sexual majority for homosexual and heterosexual relations

Section 2  Protection against different forms of violence

§1  Protection against physical and mental violence

A  Protection against detention under conditions contrary to human dignity

B  Protection against ill-treatment from other inmates

§2  Protection against verbal violence

Section 3  Access to employment

The right of lesbians and gays to enter the armed forces

Section 4  Access to housing
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Section 5  Access to services
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Section 1  Adoption: a field left partly to the discretion of states: a right to the same rules on adoption outside marriage for all persons wishing to adopt, regardless of sexual orientation

§1  Single-parent adoption: the right to identical treatment of single persons wishing to adopt, regardless of their sexual orientation

§2  Second-parent adoption: the right to identical treatment of unmarried couples wishing to adopt, regardless of sexual orientation

Section 2  Marriage: a field left wholly to the discretion of states: non-recognition of the right to same-sex marriage

§1  The option for states to recognise the right to same-sex marriage or not

§2  The option for states to introduce, or not, certain differences of treatment between married couples and civil partnerships

II  The standard of protection afforded to transgender persons

Chapter I  Fields governed by common European legal rules

Section 1  The right to recognition of gender reassignment

§1  The principle established by the Goodwin judgment

§2  Corollaries of the principle of recognition of gender reassignment

A  The introduction of legislation permitting complete gender reassignment and full recognition of the preferred gender

B  Alteration of civil status records following gender reassignment

C  The admission in court of medical evidence of transsexuality

D  The public nature of hearings to determine the necessity of gender reassignment surgery

Section 2  The right to marry a person of the opposite sex following gender reassignment

Chapter II  Matters falling wholly or partially within the national margin of appreciation

Section 1  The possibility of refusing married persons the right to legal recognition of gender reassignment

The principle established by the Wena and Anita Parry judgment

Case law applications

Section 2  The possibility of refusing the establishment of a legal parental relationship with the partners child?
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{1} The individual terms have the following meanings: Lesbian refers to females who are attracted to other females, Gay refers to males who are attracted to other males, Bisexual refers to males or females who are attracted to both sexes, female and male, Transgender refers to persons whose deeply felt sense of gender is different from their physical characteristics at the time of birth.

{2} Preamble to the Yogyakarta Principles of 26 March 2007 on the application of international human rights law in relation to sexual orientation and gender identity.

{3} Our italics.

{4} See Reply to Recommendation 1117 (1989) on the condition of transsexuals; Reply to Recommendation 1470 (2000) on the situation of gays and lesbians and their partners in respect to asylum and immigration; Reply to Recommendation 1474 (2000) on the situation of lesbians and gays; Reply to Recommendation 1635 (2003) on lesbians and gays in sport; Recommendation CM/ Rec(2010)5 on measures to combat discrimination on grounds of sexual orientation or gender identity; Message to steering committees and other committees involved in intergovernmental co-operation at the Council of Europe on equal rights and dignity of lesbian, gay, bisexual and transgender persons.

{5} Ibid.

{6} International Commission of Jurists, Sexual orientation, gender identity and international human rights law, Practitioners Guide no.4, published by the International Commission of Jurists, Geneva, Switzerland, p.21.

{7} H. v. Finland (or Hamalainen v. Finland), 13 November 2012, application no.37359/09, §37.

{8} CM/Rec(2010)5.

{9} These include in particular the following recommendations of the Parliamentary Assembly to the Committee of Ministers: Recommendation 1915 (2010) of the Parliamentary Assembly on discrimination on the basis of sexual orientation and gender identity, Recommendation 924 (1981) of the Parliamentary Assembly on discrimination against homosexuals, Recommendation 1117 (1989) of the Parliamentary Assembly on the condition of transsexuals, Recommendation 1470 (2000) of the Parliamentary Assembly on the situation of gays and lesbians and their partners in respect of asylum and immigration in the member states of the Council of Europe, Recommendation 1474 (2000) of the Parliamentary Assembly on the situation of gays and lesbians in Council of Europe member states, and Recommendation 1635 (2003) of the Parliamentary Assembly on lesbians and gays in sport.
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