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Executive summary 

The protection of refugees, asylum-seekers and migrants travelling by sea 
forms an integral part of international human rights, refugee and maritime 
laws. As explained in this document, states have clear obligations to aid 
any person found in distress at sea, to rescue people in distress and to 
ensure that their rights - including the right to life and to protection from 
refoulement - are upheld. Therefore, the Council of Europe Commissioner 
for Human Rights is putting forward a Recommendation on how to help 
member states make these rights practical and effective. 

In recent years, certain Council of Europe member states, acting individually 
or as part of their membership of the European Union, have progressively 
adopted tougher and more restrictive laws and measures to handle the 
attempted crossing of refugees and migrants via the Central Mediterranean 
route. 

Politicising an issue that is of a humanitarian nature, they have adopted 
laws, policies and practices which have often been contrary to their legal 
obligations to ensure effective search and rescue operations, the prompt 
and safe disembarkation and treatment of rescued people, and the 
prevention of torture, inhuman or degrading treatment.

This Recommendation therefore aims at identifying the deficiencies of 
this approach, and at helping member states to reframe their response 
according to human rights standards. 

The urgency for this is evident. Since 2014 thousands of human beings have 
died in the Mediterranean as they tried to reach a safe shore. At the same 
time, states’ search and rescue operations have been reduced, resulting in 
the rescue of refugees and migrants in distress at sea taking much longer, or 
sometimes coming too late altogether. This has contributed to making the 
Central Mediterranean route even more dangerous. Restrictive measures 
have also allowed trafficking in human beings and smuggling to flourish. 

In addition, the European Union and individual European states are 
continuing to outsource border controls to third-countries to keep refugees 
and migrants away from European coasts. This includes funding, equipping 
or training border guards of countries with notoriously bad human rights 
records. Whilst this approach has led to a reduction in arrivals on Europe’s 
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shores, it has also come with a terrible human cost. Not only do migrants 
continue to die at sea, but in some cases they are intercepted and brought 
to countries – like Libya - where they are often subjected to torture, rape, 
slavery, exploitation or indefinite and unlawful detention. 

Such measures have been compounded by tougher action against those 
fulfilling the age-old duty of rescuing persons in distress at sea. Captains 
of commercial and fishing ships may now face judicial and administrative 
proceedings for coming to the aid of persons in distress at sea and bringing 
them to a safe port for disembarkation. The criminalisation and obstruction 
of such humanitarian acts has especially targeted NGOs. In some cases, 
governments have closed ports and deliberately kept rescued persons 
and ships’ personnel stuck at sea for prolonged periods of time, amid 
disagreements among member states over who should be responsible for 
their disembarkation. 

This situation is also the result of the long-standing inability of European 
states to share responsibility for search and rescue operations at sea and the 
reception of refugees, asylum-seekers and migrants on land. Undoubtedly, 
some coastal countries have been left alone in facing the challenges posed 
by the arrival of migrants at sea. However, this cannot justify measures that 
endanger the life and safety of human beings. 

Whilst states have the right to control their borders and ensure security, they 
also have the duty to effectively protect the rights enshrined in maritime, 
human rights and refugee law.

The 35 recommendations contained in this paper aim to help all Council of 
Europe member states find the right balance between these imperatives. 
They focus on five main areas of action: ensuring effective search and 
rescue coordination; guaranteeing the safe and timely disembarkation of 
rescued people; co-operating effectively with NGOs; preventing human 
rights violations while co-operating with third countries; and providing 
accessible safe and legal routes to Europe.

These areas of action are closely interconnected and should therefore be 
considered as a whole to find ways to coordinate and share responsibility 
for handling the current situation in a human-rights compliant way. When 
implemented consistently, these recommendations can help prevent 
refugees, asylum seekers and migrants at sea from being caught in a 
protection vacuum. They can also assist member states in exercising their 
due diligence to ensure that their actions do not, directly or indirectly, 
contribute to human rights violations by others, such as third countries.

These recommendations address Council of Europe member states in 
different roles: as coastal states, as flag states of ships in the Mediterranean, 
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or as states whose efforts to share responsibility are necessary to protect 
lives and rights at sea. Member states should use these recommendations 
to adjust their current approach and as a compass to design any future 
measures they intend to implement, both individually and as part of 
collective actions, including those decided within the European Union. 

The current situation in the Mediterranean, and member states’ responses 
to it, may lead to certain dilemmas. These must be resolved with the 
primary objective of preventing loss of life and protecting the human 
rights of refugees, asylum seekers and migrants at sea. The challenges are 
undoubtedly great, but the need to change course and preserve human life 
and dignity is even greater.
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Summary of recommendations

Effective search and rescue (Chapter 1) 

•	 Enhance the effective coordination of rescue operations, including by:

 - ensuring that Rescue Coordination Centres (RCCs) are fully 
operational and able to respond immediately to any distress 
call.

 - guaranteeing that shipmasters, NGOs and shipping companies 
are not penalised for meeting their duty to rescue persons in 
distress at sea.

 - effectively investigating any allegation of omission to provide 
immediate assistance to persons in distress at sea. 

•	 Ensure adequate and sufficient rescue capacity in the Mediterranean, 
including by:

 - contributing assets specifically dedicated to Search and Rescue 
(SAR) operations in the Mediterranean and deployed along 
routes where they can make an effective contribution to the 
preservation of life.

 - making full use of all vessels able to assist in search and rescue 
operations, including ships run by NGOs.

Timely and safe disembarkation of rescued persons (Chapter 2) 

•	 Ensure that disembarkation only takes place in a place that is safe 
both under maritime law and under human rights and refugee law, 
including by:

 - assessing the safety of a certain prospective place of 
disembarkation, taking full account of the risk of persecution, 
torture, inhuman or degrading treatment, chain refoulement 
and other serious human rights violations as well as specific 
risks that vulnerable persons may face.

 - refraining from issuing instructions to shipmasters that may, 
directly or indirectly, lead to disembarkation of rescue persons 
in a place that is not safe.
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 - respecting the discretion of shipmasters not to disembark 
rescued persons in unsafe places and informing all relevant 
actors about which places cannot be considered a place of 
safety and the necessity to refrain from disembarking rescued 
persons there.

•	 Strengthen the coordination of disembarkation to avoid delays, 
including by:

 - assisting each other to identify promptly a place of safety and 
ensuring that disagreements between member states, under 
no circumstances, put the rights of rescued persons at risk, and 
that precedence is always given to humanitarian considerations.

 - using the possibilities available within the framework of the 
European Union to agree on a mechanism for the sharing of 
responsibility for the reception and processing, including of 
asylum applications, of disembarked survivors.

•	 ensure that disembarked refugees and migrants are treated in a 
human rights-compliant manner, with appropriate safeguards in 
place.

Co-operation with NGOs (Chapter 3) 

•	 Seek constructive co-operation with NGOs involved in search and 
rescue operations, avoid any stigmatising rhetoric and cease any 
acts of harassment at policy, judicial and administrative level.

•	 Ensure that changes in legislation or other measures affecting these 
NGOs are drafted in such a way as enabling their operation; hold 
meaningful consultations with NGOs, and solve any issues about 
compliance with technical or administrative requirements in a co-
operative spirit. 

•	 Facilitate the work of NGOs saving lives at sea, including by allowing 
them access to ports, and rescinding any generalised policies 
closing ports or refusing entry into territorial waters to all NGOs, or 
forbidding navigation in certain areas in international waters.

Co-operation with third countries (Chapter 4) 

•	 Ensure transparency and accountability in any migration 
cooperation activities with third countries, including by:

 - conducting human rights risk assessments, developing risk 
mitigation strategies, setting up independent monitoring 
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mechanisms, and by publishing the outcomes of such 
assessments and monitoring.

 - immediately suspending any cooperation activities that 
endanger the human rights of those affected.

•	 Considering the serious human rights violations against refugees, 
asylum seekers and migrants in Libya, including those intercepted 
at sea, take the following actions:

 - urgently review all co-operation activities and practices with 
the Libyan Coast Guard, identify which of these impact, directly 
or indirectly, on the return of persons intercepted at sea to 
serious human rights violations, and suspend these until clear 
guarantees of human rights-compliance are in place.

 - postpone any additional support to the Libyan Coast Guard 
until steps are taken showing their human rights-compliance, 
continue to support efforts of international organisations in 
securing the release of refugees, asylum seekers and migrants 
from places of detention in Libya, urgently pledge places for 
UNHCR’s evacuation scheme, and facilitate the creation of safe 
humanitarian corridors.

Safe and legal routes to prevent irregular, dangerous sea journeys 
(Chapter 5) 

•	 Increase their participation in refugee resettlement programmes 
and consider enabling or expanding the possibilities for 
humanitarian visas, sponsorship schemes and other mechanisms 
that help create safe and legal routes.

•	 Review their policies to ensure beneficiaries of international 
protection have access to prompt, flexible and effective family 
reunification procedures.
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Introduction

The effective protection of the human rights of refugees, asylum seekers 
and migrants travelling by sea is an important challenge for Council 
of Europe member states. This challenge is not new.1 However, since 
movements across the Mediterranean increased in 2014, the responses 
of member states, individually or within the context of their membership 
of the European Union (EU), have evolved rapidly. These responses have 
created new challenges, which need to be addressed urgently.

Changing practices have particularly impacted on the effectiveness of 
search and rescue (SAR) at sea, the swift and safe disembarkation of rescued 
persons, and their treatment on land, including their possible return if 
found not to be in need of international protection. The impact of these 
changes is most clearly visible on the so-called Central Mediterranean 
route.2  In October 2014, Italy’s Mare Nostrum operation, aimed at saving 
human lives in the Central Mediterranean Sea, was discontinued.3 It was 
replaced by other missions, which gradually reduced their capacity and/or 
geographical scope, or generally did not have SAR as their primary objective.4 
Furthermore, whereas Italy effectively coordinated SAR operations close to 
the Libyan coast in the past, the declaration by Libya of a Search and Rescue 
Region (SRR)5 saw the Libyan authorities taking increasing responsibility 
for such operations. Bilateral and EU support to the Libyan Coast Guard 
has also caused major changes to how SAR activities are coordinated and 
implemented in the Central Mediterranean.6 In addition, the drafting of 
a Code of Conduct for non-governmental organisations (NGOs) by Italy 
in July 2017, with the backing of the EU, has coincided with criminal and 
administrative proceedings against shipmasters (captains of ships) and 
NGOs, as well as political decisions to deny entry into territorial waters and 
ports.7

Whilst these policies and practices have led to a reduction in arrivals on 
Europe’s shores, they have also come with a terrible human cost that cannot 
be ignored or underestimated either by member states or by competent 
international and European bodies.8 In fact, despite the absolute number 
of persons drowned or missing having decreased in 2018, the relative risk 
of death in the Mediterranean has increased dramatically.9 
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With fewer state-operated ships patrolling the Mediterranean, rescue 
of migrants and refugees in distress at sea now takes much longer, or 
sometimes might come too late altogether. Moreover, the majority of 
persons fleeing conflict-torn Libya through the Central Mediterranean route 
are now intercepted or rescued by the Libyan Coast Guard, and subsequently 
returned back to Libya, which has repeatedly been considered not to be 
a place of safety for the purpose of disembarkation, given the indefinite 
and arbitrary detention, unlawful killings, torture or inhuman or degrading 
treatment, rape, sexual violence, extortion, forced labour and exploitation 
that rescued migrants face in the country.10 

Shipmasters simply meeting their age-old duty of rescuing persons in 
distress at sea may now face judicial and administrative proceedings for 
fulfilling such a duty. They are, for example, accused of refusing to follow 
instructions that would result in the disembarkation of rescued migrants 
and refugees in a place where their safety would be in danger. This has 
especially been the case when NGOs have carried out rescues. In addition, 
there have been several incidents of rescued persons being stuck at sea 
for prolonged periods as member states have argued over who should be 
responsible for their disembarkation. 

The current situation has also increased the burden of responsibility placed 
on merchant or fishing ships and their crews to rescue migrants and refugees 
in distress in the Mediterranean. Their role has been essential in saving the 
lives of many people at sea. However, fears of long delays in disembarking 
rescued migrants, and even of prosecution, run the risk of discouraging 
them from fulfilling their duty of rescue. In some cases, merchant ships 
have even been instructed to return survivors to unsafe places such as 
Libya. Unrest among rescued persons about the prospect of being returned 
to Libya may also create unsafe situations for crew members of merchant 
or fishing ships.

The situation in the Mediterranean is an extremely complex one. The 
intense politicisation of issues that should be humanitarian in nature, 
and the reluctance of member states to share responsibility has made 
finding solutions even more difficult. Whilst states have the right to control 
their borders and ensure security while co-operating with neighbouring 
countries to this end, this cannot come at the expense of people’s human 
rights whether at sea or on land. Effectively protecting these rights requires 
the full implementation of member states’ obligations, under international 
maritime law, human rights law and refugee law, which should be read as 
being consistent with each other.

Every human being is entitled to the right to life and protection of human 
dignity. Under international maritime law, member states are bound to take 
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action to preserve life at sea.11 Furthermore, as stipulated by the Committee 
of Ministers of the Council of Europe: 

“the protection of the right to life is part of the core of the European 
Convention on Human Rights and one of the fundamental values 
of the democratic societies that make up the Council of Europe. 
It is imperative for member States to fully respect their legal 
obligations with regard to protecting human life at sea […].”12 

Similarly, the UN Human Rights Committee has noted that the right to 
life under the International Covenant on Civil and Political Rights (ICCPR) 
requires states to respect and protect the lives of individuals who find 
themselves in a situation of distress at sea, in accordance with their 
obligations under maritime law.13

Actions to safeguard human life at sea should be carried out in such a 
manner that they are consistent with the European Convention on Human 
Rights (hereinafter: the Convention) and other international instruments, 
such as the 1951 Refugee Convention. This requires ensuring that questions 
such as rescue and disembarkation are also resolved in full respect of the 
principle of non-refoulement,14 protection against arbitrary detention,15 and 
the prohibition of collective expulsion,16 among others. 

This document presents recommendations by the Council of Europe 
Commissioner for Human Rights to help member states to ensure that these 
obligations are fully met. From the Commissioner’s perspective, the effective 
protection and promotion of the human rights of refugees, asylum seekers 
and migrants, at sea and on land, should always prevail over any dilemma 
or uncertainty that the interaction of different legal regimes, practices and 
policies may cause. In line with this principle, these recommendations aim 
to contribute to the further advancement of the protection of the lives and 
dignity of refugees, asylum seekers and migrants at sea, so that they are not 
caught in a protection vacuum. Finally, they aim to assist member states in 
exercising their due diligence to ensure that their actions do not, directly 
or indirectly, contribute to human rights violations by others, such as third 
countries.

Certain recommendations in this document address member states in 
their specific roles in relation to the current situation in the Mediterranean. 
They address, for example, member states bordering the Mediterranean as 
coastal states with specific obligations under international maritime law. 
But they are also relevant for member states that act as flag states of ships 
that carry out rescue operations. However, several recommendations also 
pertain to member states that are neither, but that still have an important 
role to play for the overall protection of life and dignity in the Mediterranean, 
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including through responsibility sharing for adequate rescue capacity and 
the timely disembarkation of those rescued.

While this document mainly draws on the experiences of recent years in the 
Central Mediterranean, the recommendations themselves may be applied 
to all situations in which the rights of refugees, asylum seekers and migrants 
at sea are at stake.

These recommendations should be used by member states to adjust their 
current practices where necessary, and as a framework to assess any future 
measures they intend to implement. They should do so individually, but 
crucially also when taking collective actions or decisions, including within 
the framework of their membership of the EU. The Commissioner invites the 
institutions, agencies and services of the EU to also help implement these 
recommendations. The Commissioner further calls on parliamentarians, 
as well as relevant human rights structures (including Ombudspersons 
and National Human Rights Institutions), to ensure the transparency and 
accountability of their respective authorities with a view to guaranteeing 
the implementation of these recommendations.

The recommendations are divided into five specific areas of action by 
Council of Europe member states: ensuring effective search and rescue 
coordination and adequate capacity (Chapter 1); ensuring the safe and timely 
disembarkation of rescued migrants and refugees (Chapter 2); cooperating 
effectively with NGOs (Chapter 3); preventing human rights violations in 
the context of migration cooperation with third countries (Chapter 4); and 
providing sufficient safe and legal routes to Europe (Chapter 5). It should be 
noted that, while these areas of action are discussed separately, it is their 
close interconnection that is a major source of human rights challenges in 
the Mediterranean. They should therefore be tackled as a whole to ensure 
the effective protection of refugees, asylum seekers and migrants at sea.
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Chapter 1 – Effective search and 
rescue: coordination and capacity

1.1. Ensuring effective coordination of rescue 
operations

International maritime law sets out rules to ensure that persons in distress at 
sea receive timely assistance. Following these rules is crucial for protecting 
the right to life. Two obligations are particularly important. First, under 
maritime law, every state shall require the master of a ship flying its flag 
to render assistance to any person found at sea in danger of being lost, 
and to proceed with all possible speed to rescue persons in distress. This 
obligation is only limited if this cannot be done without serious danger to 
the ship, crew or passengers of the ship rendering assistance.17 

In other words, it is up to each state to make sure that any ship flying its 
flag, whether state-operated or a private vessel, fulfils its rescue duties.18 As 
noted, the current situation actually provides some incentives for avoiding 
these duties. The hard-line policies of many member states to prevent new 
arrivals may signal to navy and other state-operated ships that it is better 
to try to avoid picking up migrants at sea. After all, to avoid violating the 
principle of non-refoulement (see Chapter 2), these migrants may in practice 
have to be brought to European shores, where they would have the right, 
for example, to apply for asylum.19 For merchant and fishing vessels, the 
increasingly long delays in the disembarkation of rescued persons (see also 
Chapter 2), may have serious financial implications. This could become a 
major disincentive for such ships to respond to distress situations. In this 
context, it is crucial that member states give shipmasters and shipping 
companies appropriate information about their obligations in the highly 
complex and constantly changing situation in the Mediterranean. They 
should also ensure that shipmasters and shipping companies have clear 
assurances that neither meeting their obligations under international 
maritime law, nor acting in accordance with fundamental human rights 
and refugee law principles will result in any form of penalisation. 

The second, complementary obligation is that every coastal state (meaning 
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a state directly bordering a sea) shall promote the establishment, operation 
and maintenance of an adequate search and rescue service regarding safety 
on and over the sea, including, where necessary, by co-operation with 
neighbouring states.20 Preserving lives at sea requires effective coordination 
between the various actors that might play a role in rendering assistance, 
including a state’s own rescue assets such as aircraft, vessels and other craft 
and installations, private actors that are in a position to provide assistance, 
and the relevant authorities of other states. In order to do so, coastal states 
need to do a number of things. This includes the establishment of a Search 
and Rescue Region (SRR). This is an area of the sea in which the state 
involved has primary responsibility for the coordination of rescue activities. 
Until recently, the Central Mediterranean was covered by the partially 
overlapping SRRs of Italy and Malta, while another part, closer to the North 
African coast, was not covered by any SRR. After an earlier aborted attempt, 
Libya is reported to have declared its own SRR in 2018.21 Coastal states 
should also set up a fully operational Rescue Coordination Centre (RCC).22 
RCCs are facilities that are equipped for receiving distress calls, and for the 
coordination of rescue operations in their respective SRRs. Under maritime 
law, such RCCs must be able to effectively implement this coordination 
responsibility.23

Moreover, all RCCs, or any other relevant authorities, receiving information 
that any person is or seems to be in distress at sea, are required to take 
urgent steps to ensure that the necessary assistance is provided.24 Similarly, 
any search and rescue unit (that is, rescue ships, helicopters, airplanes 
etc.) receiving information of a distress incident is obliged to initially take 
immediate action, if in the position to assist and shall, notify the RCC in 
whose area the incident has occurred without delay.25 Normally, it falls on 
the RCC in whose SRR the incident takes place to take responsibility for the 
coordination of the rescue operation, including identifying which ships are 
able to provide assistance and issuing them with appropriate instructions.26 
However, distress calls may also arrive at other RCCs, such as that of the flag 
state. If this is the case, it should immediately inform the RCC responsible 
for the SRR. However, the first RCC contacted retains responsibility for 
responding to the distress call until it is clear that the RCC covering the 
SRR, or any other appropriate RCC, has been found to be willing and able to 
assume responsibility for coordination and has effectively done so.27 

In the specific context of the Central Mediterranean, concerns have recently 
arisen about the extent to which coordinating responsibilities are met. 
Much of this is related to activities by Italy, in co-operation with and with 
the support of the EU, to assist the Libyan Coast Guard in setting up an 
RCC in Libya.28 This has included the stationing of at least one Italian navy 
ship in Libyan territorial waters.29 According to information from the Italian 
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government, such support has been aimed at “reinforcing the autonomy of 
[Libyan] operational capacities”.30 This has resulted in the establishment of 
the so-called Joint Rescue Coordination Centre (JRCC) in Libya. Italian assets 
are reportedly providing crucial technological infrastructure for the JRCC 
to operate.31 Furthermore, there have been reports that Italian navy staff 
based in Libya have been actively involved in the operational coordination 
of rescue situations.32 

The role of the JRCC is problematic on several counts. For one, NGOs have 
called attention to several incidents in which the JRCC was found to be 
unresponsive to distress calls. When the JRCC has assumed coordination 
of rescue operations, this has sometimes led to instructions to NGOs to 
refrain from rescuing people and to wait for the Libyan Coast Guard, even 
when NGOs were already on the scene or in closer proximity to the distress 
situation than the Libyan Coast Guard. There are also several reports of NGOs 
being warned or threatened to leave the scene of an incident. Furthermore, 
there have been worrying allegations that Libyan Coast Guard vessels, when 
rescuing or intercepting persons at sea, have done so in a manner that put 
lives at risk. Importantly, when the JRCC coordinates rescue operations, 
this invariably results in the disembarkation of the intercepted persons 
in Libya, despite the fact that it cannot be considered a place of safety  
(see Chapter 2). 

The establishment of the JRCC has seen the emergence of a new practice 
in the Mediterranean, in which member states appear to apply the rules for 
allocation of coordination responsibility in a formalistic manner, without 
taking sufficient account of the concerns outlined above. Increasingly, RCCs 
of some Council of Europe member states, when receiving distress calls 
originating in the SRR declared by Libya, have tried to divert coordinating 
responsibility for rescue operations to the JRCC.33 They have reportedly done 
so by directly approaching the JRCC to assume coordinating responsibility, 
but also by providing NGOs or migrants calling for assistance with the 
contact details of the JRCC.34 In this context, the continued responsibility of 
member states’ RCCs to ensure search and rescue operations take place in 
full compliance with international obligations must be emphasised. Neither 
the declaration by Libya of an SRR nor the establishment of the JRCC can 
justify member states’ RCCs taking action that would ultimately endanger 
the lives of persons in distress at sea or lead to their disembarkation in a 
port that cannot be considered a place of safety.
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Recommendations

1. Member states should ensure their RCCs are fully operational 
and capable of ensuring effective co-operation and coordination 
with all relevant actors in a SAR operation. They should ensure 
RCCs respond immediately to any distress call or on the basis of 
information received that a ship is in need of assistance.

2. With the aim of protecting the rights of rescued migrants and 
refugees, member states should guarantee shipmasters and 
shipping companies that their involvement in rescue operations 
will not lead to their penalisation in any form, when they have 
acted in compliance with international norms.

3. Flag states should effectively and promptly investigate any 
allegations that masters of ships flying their flag have avoided 
providing assistance to persons in distress, whilst they were 
in a position to do so without endangering their ship, crew or 
passengers. They should take effective measures to prevent the 
re-occurrence of any such incidents.

4. Member states should ensure that RCC first receiving a distress 
alert takes responsibility for the coordination of the incident until 
the RCC of the state responsible for the SRR where the incident 
takes place assumes operational responsibility. However, member 
states should only transfer coordination to the RCC responsible 
for the SRR if that RCC is able to fully meet its obligations under 
international maritime law and human rights law, including with 
regard to safe disembarkation.

5. Where member states coordinate their activities with the JRCC, 
this should only be done under the clear understanding that 
they fully retain their own responsibility for the preservation of 
life at sea and the respect of the non-refoulement obligation. 
Moreover, such coordination should only be done on the clear 
understanding that it may not result in the disembarkation of 
rescued persons in Libya, or in any other place that cannot be 
considered safe under maritime or human rights law.

6. Member states should investigate reports of a practice of merely 
giving contact details of other states’ RCCs to migrants in distress 
or to NGOs relaying information about a possible distress 
situation or to any other vessel assisting in the rescue, and, where 
appropriate, ensure that this practice is stopped.



Chapter 1 - Effective search and rescue - Page 23

1.2. Ensuring adequate rescue capacity in the 
Mediterranean

As noted above, coastal states bear a clear obligation to establish, operate 
and maintain an effective and adequate search and rescue service, 
including through co-operation with neighbouring countries if so needed.35 
The extent to which any search and rescue service can be adequate and 
effective will depend on the specific context in which it is implemented. 
The availability of sufficient capacity, including in terms of rescue ships 
and aircraft, is clearly an important factor in this respect. However, neither 
international maritime law nor further guidance set out specific standards 
for when rescue capacity is sufficient. 

The Central Mediterranean presents a number of particular challenges in 
terms of rescue capacity. The presence of refugees, asylum seekers and 
migrants attempting the perilous sea crossing over the Mediterranean 
results in a much larger number of distress situations than in waters where 
search and rescue services mainly deal with occasional incidents, such 
as those involving merchant or fishing vessels. Boats carrying refugees, 
asylum seekers and migrants are invariably overcrowded, ill-suited to long 
voyages, especially on rough seas, and lack competent crew and navigation 
equipment. As a result, such boats should be considered in distress from the 
moment they set out on their journeys.36 In this line, it is clear that increased 
rescue capacity is necessary to deal with the current challenges.37 

An example of a response commensurate with the challenges posed by the 
crossing of refugees, asylum seekers and migrants on the Mediterranean 
was the launch of Operation Mare Nostrum by Italy in October 2013. This 
Operation saved thousands of lives. However, its end a year later marked 
the start of a gradual and on-going reduction in the availability of rescue 
capacity in the Central Mediterranean. Whilst replaced by successive Italian, 
EU and multilateral missions, these were not primarily aimed at search and 
rescue operations, although in practice they have also contributed to the 
saving of lives in line with the maritime law obligation to provide assistance 
to people in distress at sea. State-operated vessels have also generally been 
deployed closer to Europe, and thus farther away from the areas of the 
Mediterranean where incidents are most likely to occur. Apart from their 
geographical location, rescue capacity has been diminished due to the 
reduction of the number of state vessels operating in the Mediterranean.  

Several NGOs concerned about the reduction in rescue capacity have 
attempted to fill this gap over the last few years. However, due to 
circumstances described in Chapter 2, these NGO-run operations have now 
been almost completely dismantled, with only an occasional presence of 
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a minimum number of ships closer to international waters off the Libyan 
coast where distress situations are most likely to occur.

Search and rescue capacity in the most-affected areas is therefore now 
mainly dependent, on the one hand, on passing merchant vessels, which 
are generally ill-equipped to rescue large numbers of migrants in distress 
at sea, and on the other hand, on rescue services provided by North African 
states. The latter also have clear limitations in terms of capacity, and 
particularly in the case of Libya, in their ability to rescue and disembark 
migrants in a way that respects their human rights and obligations under 
international maritime law (see Section 2.1).

Moreover, the declaration by Libya of its own SRR, covering the main areas 
where distress situations are most likely to occur, has significantly re-shaped 
the migration control and SAR landscape in the Central Mediterranean. The 
declaration by Libya of an SRR seems to have further signalled a retreat 
of member states’ deployment of rescue ships and aircraft in and above 
international waters off the Libyan coast, seemingly on the presumption 
that rescue operations would now be covered by Libya. As discussed, 
however, the declaration by Libya of an SRR has not negated the need for 
increasing search and rescue capacity by member states. In this context, it 
should be noted that there is no rule of international maritime law, or of 
international law more broadly, that would prevent member states from 
deploying rescue assets in the SRR of another state, provided this is done 
outside that state’s territorial waters. In this respect, the declaration by Libya 
of an SRR is no barrier to member states’ deploying rescue assets much 
closer to where the need is greatest. This is particularly pressing given the 
flaring up of armed conflict in Libya, which may see more people trying to 
flee by boat and end up in distress at sea. In this context, it should be noted 
that the UN Support Mission in Libya (UNSMIL) and the Office of the UN 
High Commissioner for Human Rights (OHCHR) have also explicitly called 
on the Libyan Coast Guard to allow rescue operations by humanitarian 
rescue vessels in full respect of international maritime law standards.38

In the view of the Commissioner, the current situation does not provide 
for adequate and effective rescue services for the saving of lives at sea. An 
important way to amend this current deficit is to avoid further reducing the 
already limited assets available and instead deploy more naval and aerial 
assets specifically dedicated to search and rescue activities. In addition, 
full use of the capacity of non-state vessels should be made to guarantee 
effective rescues. In this respect, the rescue operations of NGO-operated 
vessels should be facilitated and supported rather than restricted. Given the 
scale of the challenge, and its close interconnection with the question of 
European migration policy, this burden cannot solely be placed on coastal 
states. It is of the utmost importance that member states act in the spirit of 
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shared responsibility in this respect. In this context, the calls of countless 
international bodies and NGOs on member states to provide more assets, 
dedicated to search and rescue, can and should no longer be ignored.39 

Recommendations

7. All member states are urged to contribute assets specifically 
dedicated to SAR activities so that their number and operational 
reach can be expanded. This should lead to a sufficiently 
resourced and fully operational system for saving lives at sea, 
commensurate with the current challenges in the Mediterranean. 
Vessels should be deployed along routes where they can make 
an effective contribution to the prevention of casualties and able 
to safeguard rescued people’s dignified treatment. 

8. All concerned coastal states should ensure that full use is made 
of all search and rescue units and other available facilities for 
providing assistance to a person who is, or appears to be, in 
distress at sea, including vessels run by NGOs.
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Chapter 2 – Ensuring the safe and 
timely disembarkation of rescued 
migrants

2.1. Ensuring disembarkation in a place of safety

The disembarkation of rescued persons at a ‘place of safety’ is an integral 
part of any rescue operation.40 According to Resolution MSC.167(78) of 
the International Maritime Organisation (IMO), providing guidance on the 
treatment of persons rescued at sea (“IMO Guidelines”), such a place should 
at least be regarded as a location where survivors’ safety of life is no longer 
threatened, where their basic human needs (such as food, shelter and 
medical needs) can be met, and from where transportation arrangements 
can be made for survivors’ next or final destination.41 

From a human rights perspective, ‘safety’ should be read more broadly as 
being consistent with international human rights and refugee law. UNHCR, 
for example, points to the need to avoid disembarkation of rescued asylum 
seekers and refugees in territories where their lives and freedoms would 
be threatened.42 This follows from the prohibition of non-refoulement, 
which should be fully respected in any disembarkation arrangements. In 
this line, under the Convention, knowingly returning rescued persons to a 
place where they run a real risk of being subjected to torture or inhuman 
or degrading treatment, or doing so when the state should have known 
a serious risk of such treatment occurring existed, would amount to a 
violation of Article 3.43 When rescue operations are carried out by vessels of 
Council of Europe member states, they are under a clear obligation to fully 
respect this principle.44 This is also the case when member states deploy 
assets within the territorial waters of third countries.45 

A further consideration is that, even if rescued persons would not be 
subjected to such treatment in the place of disembarkation, they may be at 
further risk if they would then be expelled to another country where they 
do face this risk (so-called chain refoulement). The extent to which such 
a risk could be avoided will normally depend on the extent to which an 
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effective claim to international protection, such as through prompt access 
to fair and efficient asylum procedures, can be made and enjoyed in the 
country where the rescued person will be disembarked. This may also 
depend on the individual circumstances. Even if there are possibilities to 
enjoy international protection generally, this may not necessarily be the 
case for specific, vulnerable groups (such as, for example, LGBTI persons). 
Further human rights-based considerations include the extent to which 
disembarked persons could be subjected to arbitrary deprivation of liberty, 
or whether they would be vulnerable to trafficking or exploitation.

Whether a given state can provide for a place of safety in light of the 
considerations above, will generally depend on the specific circumstances 
of the case. At this moment, however, Libya is a notable exception. As 
reiterated by UN bodies, including UNSMIL, OHCHR, UNHCR  and by NGOs, 
migrants and refugees who are intercepted or rescued by the Libyan Coast 
Guard, and subsequently disembarked in Libya, are routinely subjected 
to unlimited and arbitrary detention, torture, extortion, forced labour, 
sexual violence, and other inhuman or degrading treatment.46  Moreover, 
violent conflict in different cities of Libya has put the safety of migrants and 
refugees, including children, many of whom remain trapped in detention 
centres, in grave additional risk. As such, Libyan ports cannot be considered 
a place of safety that would meet the above requirements.

Since the Hirsi Jamaa judgment, direct returns of rescued persons to 
Libya by non-Libyan state vessels appear to have ceased. However, the 
current situation in the Mediterranean still gives rise to scenarios in which 
rescued migrants and refugees are nonetheless disembarked in Libya, 
although it cannot provide a place of safety given the serious human rights 
violations that migrants encounter there. This is due, on the one hand, to 
the increased capacity of the Libyan Coast Guard to intercept refugees and 
migrants attempting to cross the Mediterranean as a result of the provision 
of assets and funds by some Council of Europe member states and the EU 
(see Section 4.2). On the other hand, this may be due to instructions that 
shipmasters receive in the course of rescue operations, which would lead 
to the disembarkation of migrants in a Libyan port.47 Non-compliance with 
such instructions may even result in shipmasters being prosecuted.

Under the IMO Guidelines, shipmasters should normally “comply with any 
relevant requirements of the Government responsible for the SAR region 
where the survivors were recovered, or of another responding coastal State, 
and seek additional guidance from those authorities where difficulties arise 
in complying with such requirements.”48 However, when such requirements 
would result in disembarkation in Libya, shipmasters are faced with a 
dilemma of following instructions, and thereby endangering the rescued 
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persons, or facing consequences for ignoring instructions and refusing to 
disembark migrants in Libya. 

With regard to Council of Europe member states’ responses to such situations, 
the following should be kept in mind. Whilst RCCs are primarily responsible 
for coordinating rescue operations, including disembarkation, shipmasters 
play a crucial role in decision-making. In a SAR operation, aside from the  
main responsibility to proceed towards the distress situation at full speed 
and offer assistance to people in distress, the shipmaster is responsible 
for maintaining safety on board as well as ensuring survivors are treated 
with humanity, while co-operating with responsible authorities regarding 
disembarkation at a place of safety.49 The master of the ship is the one who 
has the overall picture of the situation on board, has a general overview of 
rescued people’s conditions as well as external factors, including weather 
conditions and the ship’s capability to safely complete the operation.50 
Shipmasters have discretion to take any decision that, in their  professional 
judgement, is necessary to ensure the safety of life at sea (e.g. if the ship 
or persons on board are in danger because of weather conditions) and 
protection of the marine environment.51 Furthermore, the IMO Guidelines 
provide that any shipmaster should “seek to ensure that survivors are not 
disembarked to a place where their safety would be further jeopardized”.52 
As such, shipmasters are authorised to prevent the disembarkation of 
rescued persons in a place that would be unsafe.  From this perspective, 
Council of Europe member states should respect shipmasters’ decisions not 
to disembark rescued migrants in Libya or any other location that is not a 
place of safety. Importantly, Council of Member states themselves should 
ensure that the instructions they give to shipmasters fully comply with the 
fundamental principle that disembarkation can only happen in a place of 
safety.
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Recommendations

9. Coordinating authorities and any other relevant authorities 
should ensure instructions given in the course of rescue 
operations fully respect the human rights of rescued migrants, 
including by preventing them from being put in situations where 
their right to life would be threatened, or where they would be 
subjected to torture, inhuman or degrading treatment, or to 
arbitrary deprivation of liberty. They should refrain from issuing 
instructions to shipmasters to disembark in countries that cannot 
be considered as a place of safety, either directly or indirectly. 

10. In their assessment whether a certain place of disembarkation can 
be considered a ‘place of safety’, member states should not limit 
themselves only to the considerations elaborated in maritime 
law. They should take full account of human rights-related 
considerations as well, in particular the risk of persecution, torture, 
or inhuman or degrading treatment, including the risk of chain 
refoulement. Member states should conduct full assessments on 
the basis of reliable and objective sources, including for instance 
information from the UN and NGOs.

11. Beyond general safeguards against such treatment in potential 
places of disembarkation, they should also take into consideration 
specific risks of vulnerable persons.

12. Member states should respect shipmasters’ discretion not to 
disembark rescued migrants and refugees in places that are not 
safe, and should not penalise, sanction or otherwise take negative 
action against shipmasters for decisions to safeguard the lives of 
rescued persons.

13. Member states should ensure that all relevant actors, including 
shipmasters and shipping companies, are adequately informed 
about which places cannot be considered safe and about the 
necessity to refrain from disembarking migrants and refugees 
there.
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2.2. Strengthening coordination of disembarkation to 
avoid delays

The assignment of a place of safety for the disembarkation of rescued 
persons needs to be provided ‘in a reasonable time’. This should be done with 
minimum further deviation of the rescuing ships intended voyage, which is 
particularly relevant when it is a commercial ship since it will generally only 
have facilities for its own crew and is not equipped to cater for the needs of 
large numbers of rescued persons. The disembarkation of rescued persons 
is now frequently delayed in the Mediterranean region. This may have 
important negative consequences. For rescued migrants, who may already 
have suffered serious physical and mental abuse and distress before and 
during the sea crossing, and especially those requiring medical attention 
or those otherwise vulnerable, delays may lead to the deterioration of their 
situation, eventually leading to an emergency situation. When long delays 
occur, the health and well-being of all rescued migrants is likely to become 
endangered. 

In some cases, member states, rather than allowing disembarkation, have 
allowed ships with rescued migrants on board to shelter from bad weather 
close to territorial waters. In some such cases, the European Court of Human 
Rights has issued interim measures, requesting the Italian Government “to 
take all necessary measures, as soon as possible, to provide all the applicants 
with adequate medical care, food, water and basic supplies as necessary. As 
far as the 15 unaccompanied minors were concerned, the Government was 
requested to provide adequate legal assistance (e.g. legal guardianship). 
The Government was also requested to keep the Court regularly informed 
of the developments of the applicants’ situation.”53 However, whilst such 
measures may be necessary to avoid an immediate emergency situation, 
they are insufficient to ensure timely disembarkation in a place of safety. 
Human rights concerns may also arise from such situations when they 
result in the de facto deprivation of liberty of rescued persons by blocking 
their disembarkation from rescue vessels. When confinement on board is 
the result of state action, this may give rise to questions over the lawfulness 
of deprivation of liberty, and the existence of sufficient safeguards, such as 
judicial review, under Article 5 of the Convention.54 

As noted in Chapter 1, delays in the disembarkation of migrants rescued by 
merchant vessels may also lead to significant financial losses, which in turn 
may deter others from fully meeting their rescue obligations. Furthermore, 
for ships specifically dedicated to search and rescue operations, any delay 
in disembarkation will delay the moment at which those ships can resume 
their activities, therefore creating gaps in overall search and rescue capacity 
at sea. For these reasons, repeated delays, due to disagreements between 
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member states or unilateral measures adopted by those member states, 
are extremely corrosive to the integrity of the search and rescue system in 
the Mediterranean, and thus to the objective of saving lives and protecting 
human dignity. 

The state responsible for the SRR in which the operation was carried out 
should take primary responsibility for coordinating disembarkation in a 
place of safety.55 This clarification to state responsibilities was introduced 
by amendments to the SAR Convention in 2004. However, Malta has so far 
refused to accept these amendments and thus the notion that it should 
take primary responsibility for coordinating disembarkation of persons 
rescued in its SRR. It should be noted that this primary responsibility does 
not necessarily mean that persons in a state’s SRR are also disembarked 
on the territory of that state. In coordination with other states, a more 
suitable safe place of disembarkation may be found, depending on the 
specific circumstances. However, it should be noted that IMO’s Facilitation 
Committee has recommended that, if a solution cannot be found swiftly, 
it should fall on the state responsible for the SAR area to accept the 
disembarkation.56 Despite this guidance, member states, and particularly 
Italy and Malta, have had several disputes over disembarkation in recent 
years.

Disagreements over the place of disembarkation may particularly arise 
when a rescue operation has been carried out in the SRR of a third country, 
if rescued migrants cannot subsequently be disembarked there, including 
for human rights-related reasons. As noted, on the Central Mediterranean 
route, this is the case for persons rescued in the SRR declared by Libya. 
It is highly commendable that several Council of Europe member states, 
and particularly Italy, have in the past assumed responsibility for the 
disembarkation of migrants rescued outside their own SRRs. However, this 
willingness appears to have decreased considerably since the declaration 
by Libya of its own SRR. Apprehension about disembarkation is connected, 
inter alia, to the fact that the state allowing disembarkation will then also 
have responsibility for processing any asylum requests and the subsequent 
reception of asylum seekers, the identification of migrants, and, where 
relevant, their return. 

Whilst states may have specific responsibilities with regard to the 
coordination of disembarkation, dependent on their role, an effective 
system of timely disembarkation in the Mediterranean can only exist when 
member states take shared responsibility for this. IMO Guidelines require 
states to have effective plans and arrangements for disembarkation of 
survivors and their delivery to a place of safety, with an explicit mention 
that this may include inter-agency or international plans as appropriate.57 
In the Mediterranean, there is an urgent need to agree on a predictable 
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system for swift disembarkation of rescued migrants and refugees, in full 
compliance with the protection of their human rights. Although there have 
been several instances in which member states offered to take responsibility 
for a number of rescued persons after their disembarkation, this has been 
on an ad hoc basis, and often after long-standing political disagreements 
and, therefore, long delays.58 

Such a predictable system is most likely to become a reality if member states 
that accept disembarkation know that they will not be the only one left with 
the responsibility of identification, asylum processing and reception. In this 
context, the Parliamentary Assembly of the Council of Europe has noted 
the need “to separate rescue operations carried out by member States from 
subsequent applications for asylum by those rescued at sea, as both imply 
distinct obligations of member States.”59 The fact that Council of Europe 
member states on the Central Mediterranean route are also members of 
the EU provides for specific opportunities for responsibility sharing. They 
are bound by common minimum standards on the reception of asylum 
seekers, processing of asylum procedures, and return. Furthermore, the 
notion of solidarity and responsibility sharing is embedded in their broader 
obligations under EU law.60 Current EU instruments already provide for 
means to do so,61 and temporary emergency measures for responsibility 
sharing have also been adopted earlier.62 In the interest of the protection 
of migrants’ rights and safeguarding an effective system of rescue at sea, it 
is crucial to build on the goodwill shown by some member states, and to 
overcome any obstacles to set up a temporary or more permanent system 
of sharing responsibility for disembarked migrants quickly. They can benefit 
from the various proposals put forward by international organisations and 
NGOs.63
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Recommendations

14. Member states involved in a SAR operation, including concerned coastal 
states, the state of the RCC first contacted, and flag states, should co-
operate in order to ensure that the disembarkation of persons rescued 
is carried out swiftly. The relevant states should in particular assist 
in promptly identifying a place of safety to disembark, when the 
coordinating RCC is not in a position to offer a place of safety that meets 
international standards.

15. Under no circumstance should disagreements between member states 
about disembarkation responsibilities be allowed to put the human 
rights of rescued persons at risk. When such disagreements arise, 
humanitarian considerations should take precedence, with timely 
disembarkation of the essence. Further resolution of questions about 
responsibility for the reception and processing of rescued migrants 
should take place after disembarkation, rather than leaving rescued 
migrants stuck without a place of safety.

16. Member states of the Council of Europe which are also EU members 
are encouraged to urgently agree on a mechanism allowing for sharing 
of responsibility for their reception and processing, including asylum 
applications, when rescued persons are disembarked in other EU 
member states.

2.3. Human rights-compliant treatment of 
disembarked migrants

Once rescued migrants are disembarked in Council of Europe member 
states, they must treat them fully in line with their obligations under 
the Convention and other legal frameworks, including EU asylum law 
when appropriate. This is also the case if they otherwise come within the 
jurisdiction of the member state, including if the ship is awaiting entry to a 
port in territorial waters, or when the ship has docked but migrants do not 
yet have permission to disembark. Medical assistance should be promptly 
available, and any humanitarian needs met upon arrival. Notwithstanding 
any responsibility-sharing mechanisms in place, disembarked persons 
should be promptly informed about their rights, including the right to 
asylum, by the state of disembarkation. Those who wish to apply for asylum 
should have the guarantee they can access to a fair and effective procedure, 
with all necessary procedural safeguards, including effective remedies with 
suspensive effect as appropriate, either in the state of disembarkation or 
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another state that will take responsibility. Similarly, procedures should 
ensure that the right to family life is respected, both by safeguarding 
family unity and by informing disembarked persons of, and giving access 
to procedures for, reunification with family members elsewhere in Europe.

For those people who do not seek international protection, member states 
should still ensure individual identification and provide an opportunity to 
put forward reasons why they should not be returned, in order to meet 
their obligations with regard to the prohibition of collective expulsion.64 
All this requires the presence of adequately trained staff, the availability of 
interpreters, access to legal aid, and the possibility for the review of decisions 
by an independent body. Early identification of vulnerable persons, such 
as (unaccompanied) children, pregnant women, victims of trafficking in 
human beings, and victims of torture, is crucial to prevent human rights 
violations.65

Disembarked migrants and refugees should have access to adequate 
reception conditions, with good quality accommodation, access to water, 
food and sanitary facilities, health care and educational facilities for children. 
The authorities should provide a safe environment for those disembarked, 
including protection against violence, in particular sexual exploitation 
and abuse. In this respect, special measures should be put in place for the 
protection of persons in a vulnerable position, including children, pregnant 
women, LGBTI persons, ethnic or religious minorities, and victims of torture. 

Disembarked migrants and refugees, like any other person, enjoy the 
right to liberty and freedom of movement. Any restriction should be 
strictly in line with member states’ obligations under the Convention.66 
Alternatives to detention, feasible in the individual case, should always 
be sought and found ineffective before any detention order is made.67 
Member states should invest in such alternatives to ensure that they are 
available and accessible.68 To do so, they have a range of resources at 
their disposal to assist them, including the work of the Council of Europe’s 
intergovernmental steering Committee for Human Rights (CDDH).69 
Furthermore, when it comes to children, the Court has emphasised that 
their “extreme vulnerability is the decisive factor and takes precedence over 
considerations relating to the status of illegal immigrant”, and that states 
should take appropriate measures.70 Furthermore, the UN Committee on 
the Rights of the Child has found that detention of migrant children on the 
basis of their or their parents’ migration status is not in their bests interests 
and incompatible with states’ obligations under the UN Convention on 
Human Rights.71 Different international bodies, including the Council of 
Europe’s Commissioner for Human Rights and Parliamentary Assembly, 
have called on states to prevent the detention of migrant children and end 
this practice with all urgency.72 
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If disembarked migrants are to be returned, any expulsion procedures 
should fully comply with member states’ obligations under the ECHR as 
well as, where appropriate, EU law.

Recommendations

17. Member states should ensure that all safeguards are in place to 
ensure that disembarked migrants and refugees: 

• Enjoy their right to liberty and freedom of movement. When 
restrictions are considered, migrants and refugees should be 
referred as much as possible to effective alternatives to detention, 
as appropriate. Such alternatives should always be used in cases 
involving children;

• Have access to asylum procedures, adequate information 
and legal support in case they want to apply for international 
protection;  

• Are not subjected to return to a country where they would face a 
real risk of torture, inhuman or degrading treatment either in the 
first country or in any country of subsequent removal;

• Are not subjected to collective expulsions, and any expulsion 
decisions are taken and implemented with all safeguards under 
the Convention;

• Have access to effective remedies and are provided with adequate 
reception conditions and assistance;

• Who are vulnerable individuals are promptly identified and 
provided with adequate support;

• Have guarantees of family unity and can access procedures for 
family reunification as appropriate.
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Chapter 3 – Co-operation with NGOs

Due to the reduction in state-operated search and rescue operations at 
sea (see 1.2 above), NGOs have provided invaluable assistance to Council 
of Europe member states in preserving human life at sea. In 2017, NGOs 
accounted for approximately 40 per cent of rescues carried out in the Central 
Mediterranean.73 As mentioned in the introduction, however, a range of 
measures taken by member states have led to NGOs being compelled to 
abandon their activities almost entirely, without having been replaced by 
state-led rescue operations to avoid loss of life in the Mediterranean. The 
interaction between member states and NGOs is therefore an urgent issue 
that requires further examination.

As stated by UN experts, “search and rescue operations aiming at saving 
lives at sea cannot represent a violation of national legislation on border 
control or irregular migration, as the right to life should prevail over 
national and European legislation, bilateral agreements and memoranda of 
understanding and any other political and administrative decision aimed 
at tackling irregular migration”.74 The Commissioner fully endorses this 
conclusion. 

Moreover, any vessel enjoys, as a general principle, freedom of navigation 
in international seas, and has the right of innocent passage in territorial 
waters. Furthermore, as discussed in 1.1, unless this would put the ship, 
crew, or passengers in serious danger, the master of any ship, including 
NGO vessels, is under a clear duty to proceed with all possible speed to 
any person requiring assistance at sea. Under no circumstance should 
shipmasters be penalised simply for fulfilling these duties, regardless of the 
circumstances, including the nationality or migration status, of the persons 
concerned.75

In addition, it should be noted that NGO-rescue vessels bringing rescued 
migrants to a Council of Europe member state cannot be considered as 
migrant smuggling within the sense of the UN Smuggling Protocol unless 
a number of conditions are met, including the existence of an attempt to 
procure illegal entry of a person into the territory of a member state. There 
is no question of ‘procuring illegal entry’ when an NGO, after performing 
a rescue, requests a member state to assign a place of safety and allow 
disembarkation. In addition, to the extent that an attempt at procuring 
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illegal entry would be made, this must have been done in order to obtain, 
directly or indirectly, a financial or other material benefit from doing so.76 
The Protocol intentionally excludes humanitarian assistance from the scope 
of smuggling.77

Within the context of the EU, rules on smuggling vary somewhat from the 
UN Smuggling Protocol.78 The EU Fundamental Rights Agency (FRA) has 
found that, based on these rules, the overwhelming majority of EU member 
states do not require financial gain or other material benefit for acts relating 
to the entry of migrants to be a punishable offence. Furthermore, only 
few provide for explicit exemptions from prosecution for humanitarian 
purposes.79 In July 2018, the European Parliament adopted a resolution 
calling for the adoption of guidelines to prevent the criminalisation of 
humanitarian assistance whilst implementing EU anti-smuggling rules.80 It 
should further be noted that all Council of Europe member states, except 
for Andorra, Iceland and Ireland, have ratified the UN Smuggling Protocol, 
and the EU itself has also acceded to it.    

In relation to the work of NGOs in general, member states have repeatedly 
recognised the important contribution of human rights defenders to 
the advancement of human rights, democracy and the rule of law.81  On 
account of their efforts to protect the right to life of people in distress and 
respect their human dignity and well-being, as well as their role in reporting 
potential violations, NGOs performing search and rescue activities in the 
Mediterranean are, in the view of the Commissioner, to be considered human 
rights defenders.82 Council of Europe member states have undertaken clear 
commitments to ensure a safe and enabling environment for all human 
rights defenders.83 

A particularly worrying aspect of certain member states’ interaction with 
NGOs engaged in the monitoring in the Mediterranean and, in case of 
people in distress, operating a rescue operation, is the frequent smear 
campaigns and media attacks against them, as well as repeated criminal 
investigations, often on the allegation that NGOs-operated vessels have 
engaged in smuggling. Whilst states have the authority to investigate 
and prosecute any criminal acts, this power must be used in good faith 
and should not simply be deployed as a way to prevent NGOs from doing 
their work. So far, no charges brought against NGOs having worked on 
the Central Mediterranean route have led to convictions,84 whilst the mere 
initiation of an investigation is sufficient to disrupt their activities for a long 
time, or even permanently. FRA “has repeatedly underlined that actions 
against migrant smuggling must not result in punishing people who 
support migrants on the move for humanitarian considerations.”85 Similarly, 
the non-criminalisation of assistance to migrants is underlined by the UN 
Global Migration Group and OHCHR.86 
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Beyond judicial harassment, NGOs have also been subject to restrictions on 
the use of Council of Europe member states’ ports. The use of ports, both 
for disembarkation of rescued migrants and refugees, and for the refuelling 
and re-equipping of rescue vessels and changing of their crewmembers, is 
an essential precondition for effective search and rescue work. Moreover, 
the refusal of permission to leave ports once docked on the basis of judicial, 
administrative or technical impediments has also been observed. As a 
general rule, Council of Europe member states should allow search and 
rescue vessels to use their ports. General political decisions to ‘close ports 
to NGOs’ run counter to the shared responsibility to ensure that life and 
human dignity are protected in the Mediterranean.  The closure of ports 
has been denounced by numerous international bodies, including the 
Commissioner for Human Rights, the Council of Europe’s Parliamentary 
Assembly, and UN bodies and experts.87 

Recent events have also brought into focus the role of flag states with regard 
to their responsibility to exercise control over administrative, technical and 
social matters on their ships on the high seas, when engaged in having on 
board rescued people as a result of a SAR event.88 Whilst this is a crucial 
responsibility to ensure safety at sea, including in the context of search and 
rescue operations, a number of decisions made by flag states with regard 
to search and rescue NGOs give rise to concerns. This includes sudden 
decisions to withdraw the flag from NGO rescue vessels.89 It also comprises 
the introduction of stricter requirements that were not previously in place. 
In this context, the Commissioner particularly notes the example of the 
introduction of new safety requirements by the Dutch government, which 
prevented the NGO ship Sea-Watch 3 from resuming its rescue operations.90 
In this case, the District Court of The Hague ordered the postponement of 
the application of these new regulations to the Sea-Watch 3, finding that 
the regulation was insufficiently clear and that the government should 
have made more efforts to enter into dialogue with the NGO. As a result, 
the sudden introduction of the regulation did not meet the principles of 
good governance, in particular legal certainty.91  

The important role of NGOs in providing rescue capacity, as well as member 
states’ commitments to human rights defenders and the protection of civil 
society more generally, in the view of the Commissioner, requires that flag 
states address any possible administrative or technical deficiencies in a 
spirit of co-operation with NGOs, and with a view to allowing their ships to 
resume their rescue activities as quickly as possible. Any states’ restrictions 
placed on NGOs must be prescribed by law, governed by objective criteria 
and proportionate to the legitimate aims they seek to achieve so that 
their exercise can be amenable to control by the courts.  Furthermore, it is 
important to ensure that the burden of failures of member states, jointly 
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or individually, to meet their responsibilities, such as ensuring prompt 
disembarkation, are not shifted unnecessarily on to NGOs. 

Recommendations 

18. Member states should seek constructive co-operation with NGOs 
conducting SAR operations to safeguard the life and dignity of 
migrants and refugees rescued at sea.

19. Stigmatising rhetoric against NGOs carrying out search and 
rescue activities should be avoided, and their work should be 
recognised in protecting the life and dignity of migrants and 
refugees at sea.

20. Member states should abide by their obligation to ensure that 
NGOs carrying out SAR operations, in line with their status as 
human rights defenders, can carry out their work in a safe and 
enabling environment. They should immediately cease any acts 
of harassment, including at the policy, judicial and administrative 
level against NGOs providing search and rescue services in the 
Mediterranean and their crewmembers. 

21. If changes in legislation or measures are foreseen affecting the 
statuses of NGO-operated vessels, their financing or spheres of 
operation, member states should ensure that these are drafted 
with the purpose of promoting their establishment and existence, 
enabling their operation and facilitating their aims and activities. 
In this respect, NGOs should be consulted during the decision-
making process of any regulatory frameworks that directly or 
indirectly affect them. 

22. Member states should facilitate the work of NGOs saving human 
lives at sea, including by allowing them access to ports for 
disembarkation and any other needs related to their work or 
technical necessities. Generalised policies to close ports to all 
NGOs or close territorial waters or forbid navigation in certain 
areas within international waters should be rescinded.

23. When any issues about compliance with technical or 
administrative requirements arise, these should be solved in a 
co-operative spirit, with the focus on allowing a vessel dedicated 
to human rights activities, such as preserving human life at sea, to 
resume its operations as quickly as possible.
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Chapter 4 – Co-operation with third 
countries

4.1. General approach to migration co-operation with 
third countries

International co-operation with all states bordering the Mediterranean is 
crucial for the effective preservation of life and the protection of the human 
rights of those at sea. The Commissioner notes that her observations about 
the responsibilities of Council of Europe member states in no way diminish 
the duties of non-Council of Europe member states. Conversely, however, 
the fact that other states, such as those on the Southern shore of the 
Mediterranean, have their own obligations under international law, does 
not relieve Council of Europe member states from assuming and observing 
their own responsibilities, and acting in a spirit of co-operation and shared 
responsibility for the protection of life and dignity.92 

The Commissioner notes that migration co-operation with third countries 
may raise certain risks, due to gaps in the legal frameworks of those 
countries (e.g. with regard to the provision of international protection) 
or problems arising out of the practices of those countries in relation to 
migrants (such as ill-treatment). The Commissioner has set out a framework 
to ensure that Council of Europe member states do not, directly or indirectly, 
contribute to human rights violations through their migration cooperation 
with third countries.93 This framework, set out below, applies to all forms 
of co-operation, including the provision of equipment, the deployment of 
personnel, the sharing of intelligence, and providing financial support.
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Recommendations

24. Member states developing specific migration co-operation 
activities with third countries bordering the Mediterranean 
should conduct, beforehand, human rights risk assessments. 
These should look, inter alia, at the impact their co-operation 
activities may have on the rights of refugees, asylum seekers and 
migrants to life, to freedom from torture or inhuman or degrading 
treatment, protection from refoulement, the right to liberty and 
the right to private and family life.

25. On the basis of such risk assessments, member states should 
develop risk mitigation strategies, which should clearly set out 
the steps that will be taken to ensure that actual human rights 
violations do not materialise. When human rights risks cannot be 
sufficiently mitigated, implementation of planned co-operation 
activities should be put on hold.

26. When co-operation activities are implemented, these should 
be subject to independent mechanisms to monitor the impact 
of these activities, including risk mitigation strategies, on the 
enjoyment of human rights of those affected. Such monitoring 
should be undertaken by actors who do not have a political, 
financial or operational role in the cooperation activities.

27. Member states should also ensure that those potentially affected 
by co-operation activities have access to an effective system of 
redress.

28. The outcomes of the risk assessment and monitoring must be 
able to lead to an immediate suspension of co-operation activities 
if these endanger the human rights of those affected.

29. To ensure transparency and accountability, detailed co-operation 
plans, risk assessments, risk mitigation strategies and the results 
of monitoring should be made public.

30. The Commissioner invites the relevant EU institutions, in particular 
the European Commission and European External Action Service, 
to also ensure that these safeguards are in place to guarantee the 
transparency and accountability of co-operation activities with 
third countries, carried out under their respective responsibilities.
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4.2. Specific comments on co-operation with Libya 

Since 2017, some Council of Europe member states and the EU have made 
significant investments into the Libyan Coast Guard to improve its capacity 
to rescue and/or intercept migrants at sea. This has included training, the 
provision of assets, and other measures, such as supporting the setting up 
of the JRCC and Libya’s declaration of an SRR.94 It has been observed that 
the increased capacity of the Libyan Coast Guard has enabled it to rescue or 
intercept more people trying to leave Libya and sail to Europe. 95 It should 
be noted that, as a general point, it is commendable and consistent with 
the shared responsibility for safety at sea when member states provide 
assistance to other states to enhance their search and rescue capacity. In the 
case of Libya, however, assistance aimed at enhancing rescue capacity may 
not be distinguishable from assistance enabling the Libyan Coast Guard to 
prevent people from fleeing Libya. Furthermore, as noted, persons taken 
onboard by the Libyan Coast Guard (either through its own interception 
operations, or by having them transferred from a vessel that has carried 
out rescue) are returned to Libyan territory and are routinely detained, and 
subsequently subjected to torture, sexual violence, extortion and other 
serious human rights violations.96 Risks to persons returned to Libya, in clear 
violation of the obligation only to disembark rescued persons in a place of 
safety, have further increased as violent conflict has flared up.

Despite the close connection between their actions and returns to Libya, 
there has been a remarkable silence over how member states have ensured 
that they are not contributing, directly or indirectly, to violations of the 
human rights of refugees, asylum seekers and migrants intercepted by 
the Libyan Coast Guard. While information is available about the fact that 
human rights training has been provided to the Libyan Coast Guard, and 
support provided to international organisations working in Libya, this is not 
an adequate answer to this crucial question. In this context, it is important 
to note that international bodies have repeatedly drawn the attention of 
member states, individually and collectively, to this issue. In December 
2017, the UN Committee Against Torture expressed deep concern about 
the lack of assurance that co-operation with the Libyan Coast Guard by Italy 
would be reviewed in light of serious human rights violations.97 In December 
2018, UNSMIL and OHCHR made an unambiguous call to the EU and its 
member states to take all necessary action to ensure any such co-operation 
is consistent with human rights law, and called for a range of measures to 
give effect to this recommendation.98 Civil society organisations have also 
persistently called on member states, including through their action in the 
framework of the EU, to ensure their actions do not contribute to human 
rights violations, including as a result of Libyan rescue and interception 
operations.99
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In March 2019, with returns by the Libyan Coast Guard of intercepted 
migrants to Libya continuing, and the above recommendations not 
implemented, the Commissioner noted that the onus was now on member 
states to show urgently that their support was not contributing to human 
rights violations, and to suspend this support if they could not do so.100 
The Commissioner regrets that, despite repeated calls by herself and other 
bodies, Council of Europe member states have not provided evidence of 
adequate guarantees to ensure that, acting individually or jointly, they are 
not contributing to serious human rights violations.

Recommendations

31. Member states should urgently review all their co-operation 
activities and practices with the Libyan Coast Guard and other 
relevant entities, and identify which of these impact, directly or 
indirectly, on the return of persons intercepted at sea to Libya 
or other human rights violations. Such activities should be 
suspended until clear guarantees of full human rights-compliance 
are in place, in line with the principles set out in section 4.1. In the 
interest of transparency and accountability, the results of these 
reviews should be made public.

32. Similarly, any additional planned support to the Libyan Coast 
Guard or other entities should only be provided if, following 
the implementation of the steps set out in section 4.1. Pending 
the full publication of the results of these steps, any additional 
support, in particular the delivery of vessels and other equipment 
to the Libyan Coast Guard, should be postponed. 

33. Member states should continue supporting the efforts of 
international organisations in securing the release of refugees, 
asylum seekers and migrants from places of detention in Libya, 
and urgently pledge a significant number of places for the Libya 
evacuation scheme set up by UNHCR. They should also urgently 
facilitate the creation of safe humanitarian corridors for refugees, 
asylum seekers and migrants to leave conflict-affected areas.
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Chapter 5 – The provision of 
safe and legal routes to prevent 
irregular, dangerous sea journeys

Whilst the previous parts have focused on the reaction to migrants 
attempting to cross the Mediterranean, this question is closely connected 
with the lack of safe and legal routes to Europe. This has widely been 
acknowledged as one of the factors leading to irregular migration using 
dangerous routes,101 as well as providing a situation in which smuggling in 
human beings can flourish. As such, the lack of safe and legal routes does 
not only endanger the rights of migrants themselves, but also undermines 
the goal of member states to combat smuggling. The lack of safe and 
legal routes also makes migrants more vulnerable to becoming victims of 
trafficking. In this context, both the UN Trafficking Protocol and the Council 
of Europe Convention on Action against Trafficking in Human Beings 
specifically provide that states party shall take appropriate measures, as 
may be necessary, to enable migration to take place legally.102

The lack of safe and legal routes is particularly pressing for people in need 
of international protection. In 2018, of the 1.2 million refugees in need of 
resettlement worldwide, including survivors of violence and torture, people 
with legal and physical protection needs, and women and girls at risk, only 
55 700 (or 4.7 per cent) had actually been resettled.103 UNHCR estimated that 
the number of refugees in need of resettlement would rise to 1.4 million. 
The shortage of resettlement places may lead further desperate refugees to 
find their own way to safety, including in Europe, via the Mediterranean. This 
shortage also puts an extraordinary burden on a small number of countries 
worldwide, often in developing regions, which host the overwhelming 
majority of refugees.104 In the Council of Europe area, Turkey stands out as 
one of the major refugee-hosting countries worldwide, with UNHCR listing 
3.6 million registered Syrian refugees in May 2019,105 more than the number 
of Syrians who arrived in all other member states combined in the last few 
years. Whilst Council of Europe member states are not the only ones that 
could and should contribute to resettlement places, many of them still 
have significant absorption capacity that should be utilised to fairly share 
international responsibility for the protection of refugees.  In the context 
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of the Mediterranean, increasing support to UNHCR’s Emergency Transit 
Mechanism is also particularly crucial to facilitate the evacuation of refugees 
from Libya, and their subsequent resettlement. At the same time, Council of 
Europe member states should insist that this mechanism is implemented in 
full transparency and with adequate safeguards for the rights of those who 
have been evacuated.

In addition to resettlement, other possibilities to provide safe and legal 
routes, such as humanitarian visas106 and community-based sponsorship 
schemes, can be utilised by Council of Europe member states. A particular 
concern for the Commissioner is family reunification. In a 2017 Issue Paper, 
the Commissioner highlighted the increasing tendency of Council of Europe 
member states to restrict the possibilities of family reunification.107 The 
Issue Paper presents 36 recommendations for member states to ensure that 
refugees and persons with other protection statutes can effectively enjoy 
their right to family unity, and thus prevent their family members feeling the 
need to attempt to reach Europe in an irregular manner. Across the Council 
of Europe area, these recommendations still need to be implemented with 
urgency. Human rights issues also still arise from restrictions placed on 
family reunification involving persons with statuses that are not related to 
international protection concerns.108

The provision of safe and legal routes for persons in need of protection and 
their family members should be a priority. However, a coherent approach 
to preventing dangerous, irregular migration across the Mediterranean 
would also greatly benefit from opening up safe and legal routes for other 
categories of migrants.109 This could include enhancing opportunities for 
family reunification with persons other than those recognised as refugees,110 
allowing more (temporary) labour migration, issuing more study visas, and 
providing other opportunities to visit Council of Europe member states in 
a regular manner.111
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Recommendations

34. Member states should increase their participation in resettlement 
programmes. Member states that have recently reduced 
the number of resettlement places, or have suspended their 
participation in resettlement programmes, should urgently 
review these decisions. They should also consider enabling, or 
expanding the possibilities for humanitarian visas, sponsorship 
schemes or other mechanisms that help create safe and legal 
routes.

35. Member states should review their policies to ensure that 
beneficiaries of international protection have access to prompt, 
flexible and effective family reunification procedures, in line with 
the recommendations in the Commissioner’s Issue Paper. 





Page 49

Concluding remarks 

This document has set out some of the most challenging issues, which 
should be tackled in a holistic approach, to ensure the preservation of life 
at sea and the protection of the rights of refugees, asylum seekers and 
migrants attempting to cross the Mediterranean. It focuses on some of the 
most immediate issues, but there are other areas, not set out here, that also 
require member states’ attention. As regards deceased or missing migrants, 
for example, improving identification, tracing of family members, ensuring 
their right to the truth is effectively realised, and facilitating the repatriation 
of bodies or ensuring dignified burial continue to be challenging areas to 
be addressed. Member states can benefit from existing guidance in this 
area.112 

The current situation in the Central Mediterranean, and Council of Europe 
member states’ responses, raise important questions with regard to their 
obligations under international maritime and human rights law. Firstly, 
whilst these obligations are, on the whole, clear, there appears to be an 
increasing tendency to try to avoid having to assume these obligations, 
rather than to implement them fully. For example, one of the results of 
the Hirsi Jamaa judgment (see Section 2.1) appears to be that states are 
now actively trying to avoid having to take rescued migrants on board, and 
are leaving this to others, including those not covered by the European 
Convention on Human Rights.

New practices may also raise questions of whether member states exercise 
jurisdiction within the meaning of the Convention in a specific case. This 
is not a question that can be answered easily in the abstract. However, in 
light of legal challenges that have already been launched, and those that 
will undoubtedly follow in the future, member states should be mindful 
that the Convention is a living instrument. The European Court of Human 
Rights has found that changing patterns of migration mean that the 
interpretation of the Convention needs to adapt, in order to afford effective 
protection. Issues arising from the management of migratory flows cannot 
justify having recourse to practices that are not compatible with the state’s 
obligations under the Convention. It has also noted that the special nature 
of the maritime environment cannot justify an area outside the law where 
individuals are covered by no legal system capable of affording them 
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enjoyment of the rights and guarantees protected by the Convention which 
states have undertaken to secure to everyone within their jurisdiction.113 

Furthermore, regardless of specific responsibility under the Convention, 
the Commissioner notes that states may be found internationally 
responsible if they aid or assist other states in committing wrongful acts, 
which may include human rights violations under international human 
rights law.114 Also from this perspective, member states may benefit from 
the recommendations in this document.

Protecting human rights and having effective migration management 
policies are not competing goals. Rather, human rights protection should 
be at the heart of any legitimate and effective migration policy. Nowhere 
is the need for this clearer than in the Mediterranean, where the current 
approach by member states so far has failed to prevent the unnecessary 
loss of lives, has made the position of those rescued unpredictable and 
precarious, and has increased the risks of serious human rights violations 
at the hands of third countries. The challenges are undoubtedly great, but 
the need to change course, for the preservation of human life and dignity, 
is even greater.
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